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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may 2e against such order, to the appropriate authority in the following way:

R EIHR T YeAETOT I :
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001 under Section 35EE of the CEA 1944 in réspect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from afactory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehduse or in storage whether in a factory or in a warehouse
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(c)  In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 -
of the Finance (No 2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which-
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-8 Challan evidencing payment of prescribed fee as prescnbed under Section
35-EE of CEA, 1944, under Major Head of Account. : :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) @ SERT Yo SIREE, 1944 B gRT 3541/ 35-3 B ST
Under Section 35B/ 35E of CEA 1944 an appeal lies to -
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(@  the special’ bench of Custom, Excise & Service Tax Appellate Tribunal of West Block - ll
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and. ‘
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(b) To the west regional bench of Customs, Excise & Service Tax Appeilate _Tﬁbunal
- (CESTAT) at 0-20, New’Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para~2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' ‘
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In case of the order covers a number of order-in-Original, fee for each O.[.O. should be
‘paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment-'_
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ruiles, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner wouild have to be pre-deposited. It may be noted that the.

- pre-depasit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService Tax, “Duty demanded” shall include:
(i) - amount determined under Section 11 D;
(il amount of erroneous Cenvat Credit taken; _
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agair;\s’c this drdciar shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where .

alone is in dispute.” ‘ . S (SR S
_ s X%
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Order in Appeal

The subject appeal is filed by M/s. India Electricals & Engirieering
Company,10,Kothari Estate, Dudheswar Road, Ahmedabad (hereinafter referred
to as ‘the appellant) against the Order in Original No.01/ Demand/2015-16 (hereinafter

referred to as ‘the impugned order) passed by the Assistant Commissioner, Central _

Excise, Division-I, Ahmedabad-II (hereinafter referred to as ‘the adjudicating authority’).
The appellant is engaged in the manufacture of Submersible Pump falling under
chapter 84 of the Central Excise Tariff Act, 1985[hereinafter referred as CETA-1985].
They are availing facility of Cenvat Credit under the Cenvat Credit Rules 2004,

2. The facts in'brief of the case is, during the course of audit, it was observed that
the appellant was availing full duty exemption on waste and scrap generated
during the nianufécture of final products, as provided under Notification
1no0.10/2006-CE dated 01.03.2006. it appeared that appellant did not maintain
separate accounts for receipt, consumption and inventory of inputs or input service
used in the manufacture of dutiable and exempted goods as per Rule 6(2) of the
Cenvat Credit Rules, 2004. Appellant has manufactured and cleared waste and
scrap from 2008-09 to 2011-12 valued at Rs.128,66,634/-without payment of
duty Rs.2,42,795/- as per Rule 6(3) (i) of CCR 2004 and interest thereon. The
appellant has debited the said amount Under Protest.the appellant did not disclose
this facts that they have not paid the amount payable on the clearances of exempted
goods to the department. Said facts came to the knowledge of the department only
during the course of Audit. only. The appellant have resérted to suppression of
facts with intent to evade the payment of Excise Duty. therefore,Show Cause Notice
was issued for recovery excise duty Rs.2,42,795/- invoking extended period of
limitation, with Penalty under Rule 15(2) of the CCR 2004,also penalty to be
imposed upon Shri lmran S. Mansuri, Managing Partner of said firm, under
provisions of Rule 26A(1) of CER,2002. Same was decided vide above order and

confirmed the demand with penalties..

3. Being aggrieved with the impugned order the appellant preferred appeal on the
following main grounds

The Appellant and Shri Imran S. Mansuri, Managing Partner. submitted
that they have been procuring various inputs for using them in relation to
manufacture of their final product ;namely, Submersible Pumps; that since thes¢
goods are chargeable to excise duty and they are discharging liability of excise
duty thereon and they avail the Cenvat credit facility on inputs and raw
material; that in normal course of any manufacturing activity ,waste and scrap is
bound to be generated and such waste and scrap is generated in their case'
also; such waste and waste is exempt under Notification no. 10/2006 —CE

and therefore they were removing such waste and scrap under this
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exemption.: that they were npt aware that they were required to reverse or debit
amount equal to the CENVAT credit on inputs involved in such waste and scrap
and therefore they did not reverse the amount of CENVAT credit attributable to
the inputs and raw materials contained in waste and scrap cleared under
exemption; that since the quantity as wéll as value'such waste and scrap is too
low, it just escaped their attention and because of such Dbonafide error on their
part the present issue has atisen; that the amount of Rs. 2,42,795/- that the
audit  officers  insisted upon  depositing is not in accordance
with Rule 6(3) of the Cenvat Credit Rules, because this amount is calculated at
therateofS%anle%ofthe value of waste and scrap whereas the legal liability on
them had been to reverse 6r pay back that Cenvat credit which was attributable

to the inputs contained in such waste and scrap;.

In support of their contention they have referred following case laws for

consideration. 1. Fransco Italian Co. Pvt. Ltd. V/s Commissioner reported in 2000

~ (120) ELT 792 (Tribunal —LB) 2.Hellow Minerals Water (P) Ltd. V/s UO1 reported

in 2004 (174} ELT 422 (All) 3.Hi-Line Pens Pvt. V/s Commissioner reported in
2003 (158) ELT 168 (Tr-Del) 4. Tube Investment of India Ltd. Ws Commissioner
reported in 2004 (177) ELT 880 (Tri-Chennai) .

That mere omission to give correct information was not suppression of facts unless it was
deliberate and to stop payment of central excise duty; mere failure in giving correct
information would not be a case where the revenue can invoke extended period of
limitation. That since the demand itself is not justified; the question of paying
the interest does not arise. That penalty should not be ordinarily imposed unless

there is deliberate in defiance of law. held in the case of Hindustan Steel v/s State

of Orissa 1978 ELT. 159 (Supreme Court)].

4. Personal hearing in the matter was fixed onl7-11-16,Shri
Sudhansu,Advocate appeared and relied on their GOA submission. I have carefully
gone through the Show Cause Notice, and submissions made by the appellants in
their written GOA,as well as at the time of PH. The issue to decide is as to
whether:1. Recovery of excise duty for clearance of waste and scrap by invoking
extended period of limitation along with interest and Penalty imposed on the

assessee firm under rule 26 of Cenvat Credit Rules,2004 is correct or not.

5. I find that, that the appellant had reversed the amount of Cenvat Credit
which was attributable to the inputs. It further appeared that the appellant did not
di'sclose the facts that they have not maintained: séparate records as provided under Rule 6(2)
of the Cenvat Credit Rules 2004 for receipt consumption and inventory of inputs used in
or in relation to the manufacture of exempted goods. They have also did not disclose
the fact that they have not paid the amount payable as per Rule 6(3)(i) of the Cenvat
Credit Rules, 2004 on the clearances of exempted goods at ény point of time to the

department and the said facts has come to the knowledge of the department only
during the course of Audit. Rule 6 of the Central Excise Rules, 2002 casts the’
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obligation of proper assessment of duty on the assessee., the appellant is bound to -

properly assess their liability and discharge the same accordingly. The provisions
of Rule6(3) of Cenvat -Credit Rules, 2004 are unambiguous and the appellant
cannot claim to be ignorant about their obligation when they are manufacturing. ;
both, dutiable and exempted goods out of common inputs. They have failed to (
comply with the provisions of Rule 6(3) of the Cenvat Credit Rules, 2004 and the :
appellant had resorted to suppression of facts with an intent to evade the |1
payment of p‘roper Excise Duty. Therefore the extended period of limitation is

correctly applicable in this case.

6. Further, as regards penalty on the appellant firm, I find that, the appellant
has failed to éu:t in a bonafide manner. I find that in the case of Goodyear India Ltd.
Vs CCE,New Delhi 2002 (149) E.L.T. 618 (Tn.Del.), it was held that penalty is

imposable on assessee, having not acted in a bona Jide manner. This case law, is

squarely applicable in the instant case, and hence penalty imposed is correct and

legal.l also find that interest is leviable as per explanation II of rule 6 of CCR '

2004. '

7. Regarding, personal penaltY on the partner shri Imran S. Mansuri, I agreed
with the adjudicating authority, and find that penalty is not imposable on him.
8. In view of foregoing discussion and findings, I uphold the impugned order and

disallow the appeal filed by the appellant.
9. Wwﬁﬁﬁmwﬁmwm#mmél
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9. The appeal filed by the appellant stand disposed off in ab,pve terms. QA NS @ _ 3
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Attested / | :

[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post Ad.

- 1. M/s. India Electricals & Engineering Company,
10, Kothari Estate, Dudheshwar Road, | :
Ahmedabad - 380 004 C o

Copy to: 4 ‘

1.The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II

3. The asstt. Commissioner, Central Excise, Div-I, Ahmedabad-II
4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II
5. Guard file
6. PA file.




