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~ · ~~QT~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 095-16-17
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~ 3dIT QlcR, J-TT¥ (.3-fC!'R;r-11) 00 mfu'f
Passed by Shri Uma Shanker, Commissione~; (Appeals-II)

iTf J-TT¥,~ 3eur res, (ais-v), 3-le,cl-lt;IGllc;- II, 3-ll':),ffilc>l<-I 00~
me 31er if@iiRt ifsra
Arisirrg out of Order-In-Original No. 01/Demand/2015-16 Dated: 31/08/2015
issued by: Deputy Commissioner Central Excise (Div-V), Ahmedabad-II

tf J-l4"lc>1c/ia~1~klclle;'J cnT ~™ tfaT (Name & Address of the Appellant/Respondent)

M/s India Electricals & Engineering Company
'

~ umn ~ 3-Jqfc>J" .me;-Qr 'f)- ~ ~arcr cn{c'IT i m a 3er h uf zrenfeuf R
qfffQ" m 'ffam~ c/iT 3-Jqfc>J" <l'T WRf!l;lUT~ m:wt qi'{ ttcncTT i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may :Je against such order, to the appropriate authority in the following way:

:llffif mcnR" tfffWRf!l;TOT 3ITTfc;o, :
Revision application to Government of India:

0 (I) (c!i") (@) is4hr 35=u era 3rf@)fear# 1994 Rr ru 3a flt arc amat h a ii qutn 'QIU

c/iT 3tf-mu ?l'i rzra uiq h 3iaiia gearur 3nae 3in era, ma 'fRcnR", fcln ~.~
'fcl-a:rm, 'c:fM'r ~.~-e:rcr lITTrcf, m:rc;- -mar, ~~-11 ooo 1 c!i)" cfTT" ~ ~ I

I

A revision application lies to the Und_er Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, .Parliament Street, New
Delhi-110001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4f@ mr t gr ah ~ R Gras rfe arqI fa#t zira zm 3=zr qIna ii zr fcITTfl"
aisran zit aisrar im s< -mar R, m ff ±isra z aisr ii ar? a fcITTfl" tlil{@cil

ii zn fn@ sierar ii gt mr Rt mm m~ ¢ ~ , ,_

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

Gs!} llTTc'f m ~ fcITTfi" ~ zn tr ii@ff mt u znr mr # fclfciJJ~UI CR' ~ ~

ant m u5uaa rca h Raz h mar ii sit ma ha fh# ag zarqr i r,fa ? ]
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty.

3ifmar #t Una zyegar fg uit stRe mr at u{ & stes?r uits
nrr yaRu gufa agar, ar4la # rt uR atu wzrr qr# fa tf@rm (i 2) 1998
err 1o9 rr fga fag ; st1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~;~ (3Tlfrcrr ) Pl\'.J4-Jlq~t, 2001 cf> ml=f 9 cf> 3Tfrm fc!Plfcft:c ~ml~-8 TI cTT ~­
i, )fr srzr cf> IR smrr hf fitit "4-jTff cf> ~ ~-3Tm"f ~ am 3TmT ct'\" m-m
#Rzji # er 6fr 34a fat ulr a1Reg1 \Nlcfi W2:f X£f@T ~- cJ)T :;!M~M cf> 3TTflfu mxr 35-~ if
mfur TJfr cf> 'TRIFf cfi ~ cf> W2:f it3TR-6 'cf@"R ct'\" ffl 'lft ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C~ntral Excise (Appeals) Rules, 2001 within 3 m_onths from the date on which
the order soiJght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-q Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE 1A, 1944, under Major Head of Account.

0

targr, 4taqr zyens vi aa a7fl4tr mrnf@raswr # yf 3r4ta:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(2) ff@au am4at #a er urf viva van vs car4 q? <TT \Nffi Q)1=f "ITT cTT m 200/- ffl 'TRIFf
al ulg 3hi usi icraa ya arr unar st cTT 1000 /- ct)- ffl 'TR!Ff ct'\" ~ I

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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4hr64 year 3rf@fr, 1944 ct'\" mxr 35-°fTt / 35-~ cf> 3TTflfu:­
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

affiaur qcii viif@ w#mvr zyca, hrnr ge vi @hara ar4)tr nrnf@raur
ct)- fclffi~~~~- 3. 3TR. #. gm, { f4cat a gi

the special pench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

BcRtR1Rslct ~ 2 (1) "cJi" # ~~ cf> 3@lcIT at or#tea, srftat a ma i hr gyei, ah
Traer yen gi var 3nflftz nrn@raw (Rec) al ufa 2#ta q)fear,irara i sit-20, q
##cc s7Rua qr,rug, aruft T, 3I7I4la-380016.

To the west: regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

shua yea (r#ta) Rzrlaa), 2oo+ at err o sir«fa qua zg-3 # Reiff fag 313I
srfl4hr =rrznf@eraoi 6t n{ r4l cf> fcR;m- - 3™ -~ ~ 3TmT ct'\" "cfR mmrr ~- \rJ"ITT ~ ~
cti- ir, anur a$t lfi.r 3it arum mar uif nu; s card zn Uaa .% cf6"f ~ 1000 /-m~
m.fr 1 ursi snr zgca #t ir, anur 46t lfi.r: it casra ·ruifnq; 5 Gr z 5
~ 5000 / -m~ iWfr I isrei snr yea ptmi, ans a$t lfi.r 3l'R
arr Ir qk unr & asi sq; 100oo /- ffl ~ iWfr I ct)- ffl ~~=,F-ffe J
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aff@ia as re #k wu ? vi«er 8tu1 I yr# en a fa4ti 14u~a }a # la #t
Irar at t set sad znnf@erar at fl fer ?
The appeal to the Appellate Tribunal shall be filed in. quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0 (4)

One copy of application or 0.1.0. ~s the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) zcit viaf@ mai st fir at ar Rail at air ft ant 3naff fhzat mar ? vfh#r yea,
ah1 sqa yeas y hrs ar@tr rznraui (arufRef@) fr, 1982 ff 'Ai%cf· t I ·

Attention in invited to the rules covering these and. other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) RLiles, 1982.
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(6) flt zycen, €) sari zyca vi vats an4# nznf@raw (R@rec), uR aft a ire if
afar iiar(Demand) yd is (Penalty) l 10% qa sat #ear 3r@arr& i rim, 3rf@raaaqaGT 1omls
W1J" t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,·

1994)

ac4hr3nr era 3ithara# 3iaifa, sf@star "afcr#r ia"(Duty Demanded) ­
(i) (Section) is 1DhaefRr if@r;
(ii) fi;jm ifRiR'f~~cfifuffi;
(iii) er&zhf@friiafer 6hasr 2zr uf@.

> rsas'ifr 3rflr' iiusuasa#aaearii, ar4hr' arRga a fra srfair feararr., n 9 n

I'

1,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and iService Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D; .
(ii) amount of err,oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr cask ii ,sr arr a uf 3r4tr if@aw h mar szi areas srrar zrcs n auz Rafa t it r fas¢

arz era a 10% 2arrr ail szi aha avs Raffa zt aa avs # 10%a1arr r srat l
In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded 0here dut~ or duty add penalty are in dispute, or penalty, where penal~--~-
alone is in dispute." /k~,s ,oNERrEs°,
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Order in Appeal

The subject appeal is filed by M/s. India Electricals & Engineering
Company,10,Kothari Estate, Dudheswar Road, Ahmedabad (hereinafter referred
to as 'the appellant') against the Order in Original No.01/Demand/2015-16 (hereinafter
referred to as 'the impugned order) passed by the Assistant Commissioner, Central

Excise, Division-I, Ahmedabad-II (hereinafter referred to as 'the adjudicating authority').

The appellant is engaged in the manufacture of Submersible Pump falling under

chapter 84 of the Central Excise Tariff Act, 1985[hereinafter referred as CETA-1985].
They are availing facility of Cenvat Credit under the Cenvat Credit Rules 2004.

2. The facts in'brief of the case is, during the course of audit, it was observed that
the appellant was availing full duty exemption on waste and scrap generated
during the manufacture of final products, as provided under Notification
no.10/2006-CE dated 01.03.2006. it appeared that appellant did not maintain

separate accounts for receipt, consumption and inventory of inputs or input service

used in the manufacture of dutiable and exempted goods as per Rule 6(2) of the
Cenvat Credit Rules, 2004. Appellant has manufactured and cleared waste and

scrap from 2008-09 to 2011-12 valued at Rs.128,66,634/-without payment of
duty Rs.2,42,795/- as per Rule 6(3) (i) of CCR 2004 and interest thereon. The

appellant has debited the said amount Under Protest.the appellant did not disclose
this facts that they have not paid the amount payable on the clearances of exempted

goods to the department. Said facts came to the knowledge of the department only
during the course of Audit only. The appellant have resorted to suppression of

facts with intent to evade the payment of Excise Duty. therefore,Show Cause Notice
was issued for recovery excise duty Rs.2,42,795/- invoking extended period of
limitation, with Penalty under Rule 15(2) of the CCR 2004,also penalty to be

imposed upon Shri lmran S. Mansuri, Managing Partner of said firm, under
provisions of Rule 26(1) of CER,2002. Same was decided vide above order and
confirmed the demand with penalties..

3. Being aggrieved with the impugned order the appellant preferred appeal on the
following main grounds

The Appellant and Shri Imran S. Mansuri, Managing Partner. submitted
that they have been procuring various inputs for using them in relation to
manufacture of their final product ,namely, Submersible Pumps; that since these

goods are chargeable to excise duty and they are discharging liability of excise
duty thereon and they avail the Cenvat credit facility on inputs and raw
material; that in normal course of any manufacturing activity ,waste and scrap is
bound to be generated and such waste and scrap is generated in their case
also; such waste and waste is exempt under Notification no. 10/2006 -CE
and therefore they were removing such waste and scrap under this
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exemption.: that they were not aware that they were required to reverse or debit

amount equal to the CENVAT credit on inputs involved in such waste and scrap

and therefore they did not reverse the amount of CENVAT credit attributable to
the inputs and raw materials contained in waste and scrap cleared under
exemption; that since the quantity as well as value such waste and scrap is too
low, it just escaped their attention and because of such bonafide error on their

part the present issue has arisen; that the amount of Rs. 2,42,795/- that the
audit officers insisted upon depositing is not in accordance

with Rule 6(3) of the Cenvat Credit Rules, because this amount is calculated at
therateof5%and10%ofthe value of waste and scrap whereas the legal liability on

them had been to reverse or pay back that Cenvat credit which was attributable
to the inputs contained in such waste and scrap;.

In support of their contention they have referred following case laws for
consideration. 1. Fransco Italian Co. Pvt. Ltd. V/s Commissioner reported in 2000

(120) ELT 792 (Tribunal -LB) 2.Hellow Minerals Water (P) Ltd. V/s U01 reported

in 2004 (174 ELT 422 (AII) 3.Hi-Line Pens Pvt. V/s Commissioner reported in
2003 (158) ELT 168 (Tr-Del) 4. · Tube Investment of India Ltd. Ws Commissioner
reported in 2004 (177) ELT 880 (Tri-Chennai) .

That mere omission to give correct information was not suppression of facts unless it was
deliberate and to stop payment of central excise duty; mere failure in giving correct
information would not be a case where the revenue can invoke extended period of
limitation. That since the demand itself is not justified; the question of paying
the interest does not arise. That penalty should not be ordinarily imposed unless

there is deliberate in defiance of law. held in the case of Hindustan Steel v/s State
of Orissa 1978 ELT. 159 (Supreme Court)].

4. Personal hearing in the matter was fixed on17-11-16,Shri
Sudhansu,Advocate appeared and relied on their GOA submission. Ihave carefully
gone through the Show Cause Notice, and submissions made by the appellants in
their written GOA,as well as at the time of PH. The issue to decide is as to
whether: 1. Recovery of excise duty for clearance of waste and scrap by invoking

extended period of limitation along with interest and Penalty imposed on the
assessee firm under rule 26 of Cenvat Credit Rules,2004 is correct or not.

5.- I find that, that the appellant had reversed the amount of Cenvat Credit
which was attributable to the inputs. It further appeared that the appellant did not

disclose the facts that they have not maintained separate records as provided under Rule 6(2)

of the Cenvat Credit Rules 2004 for receipt consumption and inventory of inputs used in
or in relation to :he manufacture of exempted goods. They have also did not disclose

the fact that they have not paid the amount payable as per Rule 6(3)(i) of the Cenvat
Credit Rules, 2004 on the clearances of exempted goods at any point of time to the

department and the said facts has come to the knowledge of the department only

during the course of Audit. Rule 6 of the Central Excise Rules, 2002 casts the
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obligation of proper assessment of duty on the assessee., the appellant is bound to -
properly assess their liability and discharge the same accordingly. The provisions

of Rule6(3} of Cenvat Credit Rules, 2004 are unambiguous and the appellant

cannot claim to be ignorant about their obligation when they are manufacturing
both, dutiable and exempted goods out of common inputs. They have failed to
comply with the provisions of Rule 6(3) of the Cenvat Credit Rules, 2004 and the
appellant had resorted to suppression of facts with an intent to evade the

payment of proper Excise Duty. Therefore the extended period of limitation is
correctly applicable in this case.

6. Further, as regards penalty on the appellant firm, I find that, the appellant
has failed to act in a bonafide manner. I find that in the case of Goodyear India Ltd.
Vs CCE,New Delhi 2002 (149) E.L.T. 618 (Tn.Del.), it was held that penalty is
imposable on assessee, having not acted in a bona fide manner. This case law, is
squarely applicable in the instant case, and hence penalty imposed is correct and
legal.I also find that interest is leviable as per explanation II of rule 6 of CCR
2004.

7. Regarding, personal penaltY on the partner shri Imran S. Mansuri, I agreed
with the adjudicating authority, and find that penalty is not imposable on him.
8. In view of foregoing discussion and findings, I uphold the impugned order and
disallow the appeal filed by the appellant.

9. 34ta#at arr af#r are 3r4it ar f@qr 3qt#a ah# fan saar kt

9. The appeal filed by the appellant stand disposed off in aqove terms. Jl-i ,:i:\~­
(3air gin)

31rzr#a (3r4a - II).:)

so
[K.K.Parmar )

Superintendent (Appeals-II}
Central excise, Ahmedabad.

By Regd. Post Ad.

1. M/s. India E~ectricals & Engineering Company,

10, Kothari Estate, Dudheshwar Road,

Ahmedabad - 380 004

Copy to:

1.The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II

3. The asstt. Commissioner, Central Excise, Div-I, Ahmedabad-II

4. The Assistant Commissioner (System), Central Excise, Ahmedabad-II

5. Guard file

6. PA file.
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Attested


